
Top Legal Issues in 
Special Education of 

2018
Indiana Council of Administrators of Special Education

October 4, 2018



cchalaw.com

P A R T N E R

317.414.0792

andrew@cchalaw.com

P

E

Andrew A. Manna

317.345.2459

seamus@cchalaw.com

Séamus P. Boyce

P

E



Overview 

ÅRecent Court Cases
ÅLRE Considerations
ÅStudent Behavior and 

Discipline 
ÅSafety/Security Tips



Recent Court 
Cases



Nicholas H. v. Norristown Area Sch. 
Dist., 69 IDELR 118 (E.D. Pa. 2017). 

ÅTeenage Boyôs IEP did not describe his 
services in a way that the parents could 
understand.

ÅCourt prohibited testimony from staff 
explaining the meanings. 

ÅTakeaway: Know your audience ïthe 
parents and students, in addition to staff. 



K.M v. Tehachapi Unified Sch. Dist., 69 
IDELR 241 (E.D. Cal. 2017). 

ÅStudent needed to comply with directions; 

ÅNone of the goals in the IEP specifically 
addressed the need to stay on task;  

ÅBUT Court found, taken as a whole that the 
goals and aids adequately addressed this 
deficit.



Parrish v. Bentonville Sch. Dist., 69 
IDELR 219 (W.D. Ark. 2017). 

ÅAn Arkansas school district that moved a third-
grade student with autism and violent behaviors 
from a general education classroom to an 
autism class for one school day pending an IEP 
meeting did not violate the IDEA. 

ÅThe student had a history of physical 
aggression at school and on the day of his 
removal had charged another student. 



Parrish v. Bentonville Sch. Dist., 69 
IDELR 219 (W.D. Ark. 2017). 

ÅThe student was physically restrained, and the 
parent was notified that day that her son would 
attend the autism classroom pending an IEP 
meeting the following day. 

ÅThe court held that the temporary change in 
placement did not violate the IDEA because the 
student's educational services remained the same 
and the temporary removal did not exceed 10 
school days.



McKnight v. Lyon Co. Sch. Dist., 70 
IDELR 181 (D. Nev. 2017). 

ÅThe parent of a child with a disability asked to 
participate in IEP meetings via email rather 
than in person after she had filed a request 
for a due process hearing against the district. 

ÅThe court found that the district had not 
engaged in retaliation against the parent by 
refusing to allow her to participate via email, 
since the district gave a non-discriminatory 
reason for refusing the request. 



McKnight v. Lyon Co. Sch. Dist., 
70 IDELR 181 (D. Nev. 2017). 

ÅThe district asserted that its reason 
for refusing to conduct IEP meetings 
via email is that email-only 
participation would limit collaboration 
by IEP team members.



Y.D. v. New York City Dep't of 
Educ., 69 IDELR 178 (S.D.N.Y. 
2017). 

ÅThe failure to include a specific 
sensory diet in a 9-year-old 
boy's IEP did not constitute a 
denial of FAPE. 



Y.D. v. New York City Dep't of Educ., 
69 IDELR 178 (S.D.N.Y. 2017). 

ÅThe federal judge ruled that IEP 's do not have 
to contain a detailed sensory diet as long as 
the IEP contains information about the 
student's sensory needs and suggests 
appropriate ways of managing these needs 
(e.g., proprioceptive movement-based 
activities, singing familiar songs)



Pangrel v. Peoria Unified Sch. Dist , 69 
IDELR 133 (D. Ariz. 2017). 

ÅA school district did not violate the IDEA when an IEP 
team continued working on a transition plan after the 
parent and two advocates left the IEP meeting due to 
scheduling issues. 

ÅThe evidence showed that the parent and advocates 
were active participants in the IEP development for two 
hours prior to their departure and that the parent 
attended and participated in two follow-up IEP 
meetings.



When Parents Refuse Certain CCC Attendees
CP-092-2014

ÅSchool and Parents exchanged emails to schedule the CCC and agreed 
upon a date + time 

ÅOnce School sent the Notice, Parents said they would not attend with the 
PAR 

ñI request that [the PAR] NOT be there in person or via telephone. If her 
presence is made, I will terminate the meeting and reschedule it another 
date and will continue to do so until [the PAR] DOES NOT make her 
presence at the case conference. I understand she has a job to do and she 
can do her job from the sidelines or behind the scene, however I/we DO 
NOT have to deal with her nor will I/we.ò

ÅSchool offered for Parents to participate by phone but left PAR on Notice

ÅIDOE: ñBecause the School attempted to convene CCC meetings at 
mutually convenient dates and times, no violation is found.ò



Endrew F. v. Douglas County School 
District (March 22, 2017)

The Issue: What is the Standard for FAPE? 

How does one measure whether an educational 
program for a given child is reasonably calculated to 
enable the child to receive educational benefits where 
the child is not receiving instruction in the regular 
classroom?

Lower Court (10th Circuit)

FAPE ñsome educational benefitò



Unanimous Decision

ñTo meet its substantive 
obligation under the IDEA, a 

school must offer an IEP 
reasonably calculated to 
enable a child to make 

progress appropriate in light 
of the childôs circumstances.ò 



ñSome benefitò of Rowley is not 
measured in absolute terms 
(ñsome, as opposed to noneò), 

but in relative terms 
(ñappropriate in light of the 
childôs circumstancesò). 



Overall Endrew F. Takeaways

ÅNo large legal shift. No ñbright lineò rule.

ÅEndrew F. supplements, not replaces, Rowley. 
Rowley is still good law.

ÅDonôt necessarily have to do more than you 
were doing before

ÅBe responsive to individual needs of students.

ÅCCC should make reasonable attempt at 
designing the IEP based on what information is 
available at the time of the conference.



Indiana Due 
Process Case



Issue One
Did the School timely and appropriately evaluate the 
studentôs needs as a child eligible for special education 
pursuant to 511 IAC 7-40-4 and 5?

ÅYes

ÅBoth 511 IAC 70-40-4 and 511 IAC 7-40-5 apply to 
initial educational evaluations.  There is no 
requirement in the IDEA ñthat a reevaluation must 
mimic the depth and breadth of an initial evaluation.ò 

Robert B ex rel. Bruce B v. W. Chester Area Sc. Dist., 
2005 WL 2396968, at *6 (E.D. Pa. 2005)



Issue One
Did the School timely and appropriately evaluate the studentôs 
needs as a child eligible for special education pursuant to 511 IAC 
7-40-4 and 5?

ÅFurther, ñthe IDEA clearly distinguishes between an 
initial evaluation and a reevaluation.ò Id.

ÅBased upon the preponderance of the evidence the 
other educational evaluations performed on the 
Student by the School were appropriately and timely 
done.  

ÅThe Petitioner has not met her burden of proof to 
show that the School did not meet the requirements 
of Article 7 in its evaluations.



Issue Two
Did the School appropriately identify the student needs as a child 
eligible for special education pursuant to 511 IAC 7-42-6 and 40-6?

ÅYes

ÅIEPs need not directly address every possible need of the 
student.  

See J.D. v. Crown Point School Corp., 2012 WL 639922 at 
*21 (N.D. Ind. 2012).  

ÅFurther, the IEP need not align with Article 7 standards.  
Instead, the question is whether the IEPs address the 
Studentôs individual needs. Id. The School did this and 
the Petitioner did not meet her burden of proof.



Issue Three
Did the School provide the Student the appropriate level of related 
services pursuant to 511 IAC 7-40-6 and 42-6?

ÅMoreover, no evidence was presented as to 
which types of related services enumerated in 
511 IAC 7-32-79 and 511 IAC 7-43-1 are 
necessary for the Studentôs IEPs to meet the 
requirements of the IDEA.  511 IAC 7-42-6 
requires that the IEP team 1) determine the 
special education and related services that will 2) 
meet the unique needs of the student, regardless 
of the studentôs identified disability.  



Issue Three
Did the School provide the Student the appropriate level of related 
services pursuant to 511 IAC 7-40-6 and 42-6?

ÅThis is clear from case law interpreting the 
IDEA. 

Bd. Of Educ. Of the Hendrick Hudson Cent. Sch. 
Dist. V. Rowley, 458 U.S. 176, 182 (1982).  

ÅThe preponderance of the evidence 
established that the School did provide the 
appropriate level of related services in the 
studentôs IEPs.



Issue Four
Did the School provide the Student with specialized instruction 
needed for her to make progress pursuant to 511 IAC 7-32-88 and 
42-6?

ÅIn fact, the IEPs explained and the witnesses described 
how the Studentôs instruction was adapted to address her 
unique needs due to her disability which ensured access 
to the general curriculum to meet district standards.

ÅThe Student has shown considerable overall progress 
from the beginning of fifth grade to the end of sixth grade.  
This progress has not been uniform and, as with any 
student, the Student has performed better under certain 
measures than others.  



Issue Four
Did the School provide the Student with specialized instruction 
needed for her to make progress pursuant to 511 IAC 7-32-88 and 
42-6?

ÅFor example, at the beginning of fifth grade, the Student was 
reading at third-grade level, but by the end of sixth grade, the 
student was reading at grade level.

ÅStudentôs poor grades in fifth grade and the poor performance 
on this evaluation as evidence that the School was failing the 
Student, when in fact, those things are evidence of how much 
the Student improved under the Schoolôs program from the 
middle of fifth grade to the end of sixth grade. Testing or 
evaluation results cannot be isolated with this Student, 
particularly when she came to the School with academic skills 
far below her grade level.



Issue Five
Did the School develop an IEP reasonably calculated to provide the 
Student with meaningful educational benefit pursuant to 511 IAC 7-
42-6?

ÅYes

ÅTo determine whether the IEPs are appropriate, it is critical to 
remember that an IEP is a snapshot in time. 

ÅRoy A. v. Valparaiso Community Sch., 951 F. Suppl. 1370, 
1377 (N.D. Ind. 1997)(citing Roland M. v. Concord School 
Comm., 910 F.2d 983, 988 & n.2, 992 (1st Cir. 1990) for the 
proposition that an IEP ñmust be assessed in terms of what 
was óobjectively reasonable when the snapshot was taken, that 
is, at the time the IEP was promulgated.ôò); See also, Carlisle 
Area Sch. V. Scott P., 62 F.3d 520, 534 (3d Cir. 1995)



Issue Five
Did the School develop an IEP reasonably calculated to 
provide the Student with meaningful educational benefit 
pursuant to 511 IAC 7-42-6?

Å([T]he measure and adequacy of an IEP can only be 
determined as of the time it is offered to the student, 
and not at some later date é. Neither the statute nor 
reason countenance óMonday Morning 
Quarterbackingô in evaluating the appropriateness of 
a childôs placement.ò) 

ÅThe adequacy of IEPs must be judged considering 
the available information upon which it was based.



Issue Five
Did the School develop an IEP reasonably calculated to 
provide the Student with meaningful educational benefit 
pursuant to 511 IAC 7-42-6?

ÅM.B. v. Hamilton Southeastern Sch., 2010 U.S. 
Dist. LEXIS 80719, 20 (S.D. Ind. Aug 10, 2010) 
(stating ñéthe Court should not engage in a 
reexamination with hindsight that is enlightened 
by additional evidence or information not 
provided or available to the CCC at the time of 
either case conference.ò)



Issue Five
Did the School develop an IEP reasonably calculated to provide the 
Student with meaningful educational benefit pursuant to 511 IAC 7-
42-6?

ÅSuch an IEP, however, is not necessarily the best 
possible program or one that maximizes the 
potential of each child with disabilities or one that is 
in some sense equal to the education provided to 
children without disabilities.  

See D.F. vs. Western School District, 921 F. Supp. 
559, 565 (S.D. Ind., 1996), Board of Educ. Of 

Hendrick Hudson Cent. Sch. Dist. vs. Rowley, 458 
U.S. 176 (1982). 



Issue Five
Did the School develop an IEP reasonably calculated to 
provide the Student with meaningful educational benefit 
pursuant to 511 IAC 7-42-6?

ÅWhile the Petitioner may isolate items in 
the IEPs she now disagrees with or 
contends were not ideal, the law does not 
require IEPs to be perfect, nor does it 
require the School to educate the Student 
to her highest potential.



Issue Six
Did the School develop appropriate goals for 
the student pursuant to 511 IAC 7-42-6(f)(2)?

ÅYes.

ÅMany of the prior goals, or very similar 
ones, have been part of the Studentôs IEPs 
for a number of years, to which the Mother 
agreed, and the equitable doctrine of 
waiver should be applicable.



Issue Seven
Did the School develop an appropriate behavioral intervention plan 
for the Student pursuant to 511 IAC 7-44-5 and 32-10?

Å Yes.

Å The Student demonstrated poor behavior at times throughout 
the fifth and sixth grade years.  However, the evidence shows 
that her behavior improved, even if there was some regression 
toward the end of sixth grade; that her poor behaviors were 
not inconsistent with those typically demonstrated by fifth and 
sixth graders; and that whatever poor behaviors she 
demonstrated were not independently interfering with her 
academic growth.  The Independent Education Evaluator 
could not conclude that a behavioral intervention plan was 
necessary for the Student.



Issue Nine
Did the School appropriately provide the Student with Extended 
School Year (ESY) services pursuant to 511 IAC 7-36-4, 42-6 and 
32-39 (not 40 as stated originally)?

Å Yes

Å There was no evidence submitted establishing the Studentôs need for 
ESY services, such as regression over the summer, lost opportunity 
to address a developing skill, or for any other reason.

Å The Petitioner has not met the burden of proof to show that ESY 
services were necessary for the Student to receive a free appropriate 
public education.  At no time did the Petitioner request ESY, nor did 
the case conference committee determine the ESY was necessary.  
While that alone is not determinative, it indicates he consensus that 
existed before Petitioner filed for due process that ESY was 
unnecessary. 



Issue Ten
Did the School provide appropriately trained and enough 
individuals to work with the Student on her IEP and her needs 
pursuant to 511 IAC 7-42-1(b) and 36-2?

Å IDEA does not require best possible education or specific 
methodology requested by parent

Tucker vs. Calloway County Bd. Of Educ., 136 F3.d 495, 
505 (6th Cir. 1998)

ÅOnce a court determines that Actôs requirements have 
been met, questions of educational methodology are for 
resolution by the States 

Lachman vs. Illinois State Bd. Of Educ. 852 F.2d 290, 297 
(7th Circ. 1988)



Order Highlights

ÅThe motherôs requests for reimbursement 
of tutoring services and the neuro-
psychological evaluation are denied.

ÅThe motherôs requests for compensatory 
education for the Student for two years and 
application costs are also denied.



LRE 
Considerations



General 
Education

Resource

Pull-
Out

Self 
Contained

Day 
Placement

Residential

Homebound



Removals & Changes 
of Placement



Removals
ÅRemoval = any situation in which a student is 

removed from his/her placement for any part of 
the day. 

ÅñRemovalò always includes expulsion, detention, 
out of school suspension

ÅñRemovalò sometimes includes in-school 
suspension, bus suspension, sitting in principalôs 
office, etc. 

ÅWhy does this matter? 11th Day.



In School Suspension (ISS)

Student can 
progress in 
Curriculum

District provides 
IEP services

Student 
interacts with 
nondisabled to 
the same extent

ISS is NOT a 
removal


