
BULLYING & HARASSMENT 
of 

Students with Disabilities
A “Hot Topic” in Due Process

2016 FALL ICASE CONFERENCE

Presented by Traci Tetrick, Esq.
October 6, 2016



Bullying Q & A

What section of 
Article 7 discusses 

bullying?



Bullying Q & A

Article 7 does not expressly 
reference bullying.



Bullying Q & A

True or False:

The bullying of a student with a 
disability is an investigable issue 

under Article 7?



Bullying Q & A

TRUE. It may constitute a denial of 511 IAC 7-33-2(a), which 
requires schools to provide a free, appropriate public 
education (FAPE)  to students with disabilities. 
• Any bullying of a student with a disability that results in the 

student not receiving meaningful educational benefit 
constitutes a denial of a free appropriate public education 
under the IDEA that must be remedied; and 

• Schools have an obligation to ensure that a student with a 
disability who is the target of bullying behavior continues to 
receive the FAPE in accordance with his or her IEP. 

2013 OSEP/OSERS Dear Colleague Letter on Bullying



Bullying Q & A

True or False:

If a student with a disability is being harassed 
by another student with a disability in the 

special education setting, 
this is not considered bullying and does not 

constitute a denial of FAPE.



Bullying Q & A

FALSE.
• The 2013 DCL identified that it is not uncommon for a 

disability harassment allegation to consist of two students 
with a disability, each accusing the other of harassment.  

• CCC teams should respond appropriately to both the target 
and the bully.

• Bullying may trigger the need to conduct an FBA and 
develop a BIP for the bully.



Bullying Q & A

• During FY 2016 (July 1, 2015-June 30, 2016), 
the Indiana Department of Education, Office 
of Special Education, received 134 complaints. 

• A Complaint Investigation Reports (CIR) was 
issued for 41 of the complaints filed. 

Out of 41 CIRs issued, how many
included bullying as a FAPE issue?



Bullying Q & A

• Two CIRs from FY 2016 addressed the 
issue of denial of FAPE stemming from 
bullying (both of these involved the 
same student). 

• Since the start of FY 2017, an additional 
CIR has been issued that addresses 
bullying of a student with a disability.



Recent OSE Bullying Issues

• Schools do NOT like to address this issue
– One school denied any “bullying” occurred (CP-

095-2016);
– The second school referred to the alleged bullying 

as “discipline” or “behavior” issues and suggested 
in its written response to the complaint that there 
was no connection to Article 7 or special 
education (CP-004-2017);

• FAPE violations found in both investigations.



Does Bullying Impact Equity and Access?



Bullying Laws and Rules

• Federal Law
– The Individuals with Disabilities Education Act (IDEA)
– Section 504 of the Rehabilitation Act (Section 504)
– Title II of the Americans with Disabilities Act (ADA)

• State Law 
– IC 20-33-8-0.2 “Bullying” defined; and 
– IC 20-33-8-13.5 Discipline rules prohibiting bullying 

required

• School Corporation Policy and Procedures



What is Bullying?

Under Indiana law: 
“[B]ullying” means overt, unwanted, repeated acts or 
gestures, including verbal or written communications or 
images transmitted in any manner (including digitally or 
electronically), physical acts committed, aggression, or 
any other behaviors, that are committed by a student or 
group of students against another student with the intent 
to harass, ridicule, humiliate, intimidate, or harm the 
targeted student and create for the targeted student an 
objectively hostile school environment that:



What is Bullying? 

• (1) places the targeted student in reasonable fear of 
harm to the targeted student’s person or property; 

• (2) has a substantially detrimental effect on the 
targeted student’s physical or mental health;

• (3) has the effect of substantially interfering with the 
targeted student’s academic performance; or

• (4) has the effect of substantially interfering with the 
targeted student’s ability to participate in or benefit 
from the services, activities, and privileges provided 
by the school.

IC 20-33-8-0.2 



2000 Dear Colleague Letter 
• A joint guidance letter from OSERS and OCR, issued on 

July 25, 2000 (DCL 2000), which addressed disability 
harassment under Section 504 of the Rehabilitation Act 
of 1973 (Section 504), Title II of the Americans with 
Disabilities Act of 1990 (Title II of the ADA), and the 
IDEA.

• This letter warned schools about the need to address 
harassment based on disability and pointed out the 
“often devastating effects on students of disability 
harassment that ranged from abusive jokes crude 
name-calling, threats, and bullying, to sexual and 
physical assault by teachers and other students.” 



2000 Dear Colleague Letter 
DCL 2000 defined “disability harassment.”
• “Disability harassment under Section 504 and Title is 

[1] intimidation or abusive behavior [2] toward a 
student based on disability [3] that creates a hostile 
environment by interfering with or denying a student’s 
participation in or receipt of benefits, services, or 
opportunities in the institution’s program. Harassing 
conduct takes many forms, including verbal acts and 
name-calling, as well as nonverbal behavior, such as  
graphic and written statements, or conduct that is 
physically threatening, harmful or humiliating. DCL 
2000, p.2 (bracketed material added).



2000 Dear Colleague Letter
DCL 2000 identified the school’s duty to end disability 
harassment and prevent reoccurrence.

“Schools . . . have a legal responsibility to prevent and 
respond to disability harassment. As a fundamental step, 
educational institutions must develop and disseminate an 
official policy statement prohibiting harassment. A clear 
policy serves a preventative purpose by notifying students 
and staff the disability harassment is unacceptable, violates 
federal law, and will result in disciplinary action. The 
responsibility to respond to disability harassment, when it 
does occur, includes taking prompt and effective action to 
end the harassment and prevent it from recurring, and, 
where appropriate, remedying the effects on the student 
who was harassed. DCL 2000, p.3 (emphasis added).



2010 Dear Colleague Letter 
• On October 26, 2010, OCR issued a second Dear Colleague Letter 

(DCL 2010) on the subject of harassment and bullying, this time 
pointing out that the civil rights implications of harassment could 
not be neglected.

• “Bullying fosters a climate of fear and disrespect that can seriously 
impair the physical and psychological health of its victims and 
create conditions that negatively affect learning, thereby 
undermining the ability of the students to achieve to their full 
potential. The movement to adopt anti-bullying policies reflects 
schools’ appreciation of their important responsibility to maintain a 
safe learning environment for all students. I am writing to remind 
you…that some student misconduct that falls under a school’s 
anti-bullying policy may also trigger responsibilities under one or 
more of the federal antidiscrimination laws enforced by the 
Department’s Office for Civil Rights (OCR).” 

• DCL 2010, p. 1 (emphasis added).



INDIANA’s 2013 LEGISLATIVE 
RESPONSE

In response to the federal guidance related to 
bullying and the movement to adopt and 
implement anti-bullying policies, Indiana 

promulgated new laws requiring schools to 
develop their own anti-bullying policies and 

procedures. 



Bullying 
IC 20-33-8-13.5  Discipline rules prohibiting bullying required

(a) Discipline rules adopted by the governing 
body of a school corporation under section 12 of 
this chapter must:

(1) prohibit bullying; and
(2) include:

(A)provisions concerning education, 
parental involvement, and 
intervention;



Bullying 
IC 20-33-8-13.5  Discipline rules prohibiting bullying required

(B) a detailed procedure for the expedited investigation 
of incidents of bullying that includes:

(i) appropriate responses to bullying behaviors, 
wherever the behaviors occur;
(ii) provisions for anonymous and personal reporting of 
bullying to a teacher or other school staff;
(iii) timetables for reporting of bullying incidents to the 
parents of both the targeted student and the bully, in 
an expedited manner;
(iv) timetables for reporting of bullying incidents to 
school counselors, school administrators, the 
superintendent, or law enforcement, if it is determined 
that reporting the bullying incident to law enforcement 
is necessary; and



Bullying 
IC 20-33-8-13.5  Discipline rules prohibiting bullying required

(C) a detailed procedure outlining the 
use of follow-up services that 
includes:

(i) support services for the victim; 
and
(ii) bullying education for the 
bully.



Bullying 
IC 20-33-8-13.5  Discipline rules prohibiting bullying required

(b) The discipline rules described in subsection (a) may be 
applied regardless of the physical location in which the bullying 
behavior occurred, whenever:

(1) the individual committing the bullying behavior and any 
of the intended targets of the bullying behavior are 
students attending a school within a school corporation; 
and

(2) disciplinary action is reasonably necessary to avoid 
substantial interference with school discipline or prevent 
an unreasonable threat to the rights of others to a safe 
and peaceful learning environment.



Bullying 
IC 20-33-8-13.5  Discipline rules prohibiting bullying required

(c) The discipline rules described in subsection 
(a) must prohibit bullying through the use of 
data or computer software that is accessed 
through a:

(1) computer;
(2) computer system; or
(3) computer network.

(Subsection (c) was added in 2011).



Bullying 
IC 20-33-8-13.5  Discipline rules prohibiting bullying required

• (d) This section may not be construed to give 
rise to a cause of action against a person or 
school corporation based on an allegation of 
noncompliance with this section. 
Noncompliance with this section may not be 
used as evidence against a school corporation 
in a cause of action.



Bullying 
IC 20-33-8-13.5  Discipline rules prohibiting bullying required

• (e) A record made of an investigation, a 
disciplinary action, or a follow-up action 
performed under rules adopted under this 
section is not a public record under IC 5-14-3.

• (f) The department shall periodically review each 
policy adopted under this section to ensure the 
policy’s compliance with this section.



2013 Dear Colleague Letter

• In September 2013, OSERS/OSEP issued a 
Dear Colleague Letter on Bullying of Students 
with Disabilities (DCL 2013)  

• The DCL 2013 provided guidance to schools 
that the bullying of a student with a disability 
on any basis can result in a denial of FAPE 
under IDEA that must be remedied.



2013 Dear Colleague Letter
• “Whether or not the bullying is related to the student’s 

disability, any bullying of a student with a disability that 
results in the student not receiving meaningful 
educational benefit constitutes a denial of FAPE under the 
IDEA that must be remedied . . . Schools have an obligation 
to ensure that a student with a disability who is the target 
of bullying behavior continues to receive the FAPE in 
accordance with his or her IEP. The school should, as part 
of its appropriate response to the bullying,.” DCL 2010, 
convene the IEP team to determine whether, as a result of 
the effects of the bullying, the student’s needs have 
changed such that the IEP is no longer designed to provide 
meaningful education benefit.”  

• DCL 2013, pp. 2-3 (emphasis added).



2013 Dear Colleague Letter
• Where FAPE has been found to have been impacted, 

DCL 2013 warned of two concerns as school respond: 
(1) impact on LRE; and (2) changing services without 
required CCC meetings.

“[S]chools may not attempt to resolve the bullying 
situation by unilaterally changing the frequency, 
duration, intensity, placement, or location of the 
student’s special education and related services. These 
decisions must be made by the IEP Team and consistent 
with the IDEA provisions that address parental 
participation.”
DCL 2013, p. 3 (emphasis added).



2013 Dear Colleague Letter
• This DCL identified that it is not uncommon for a disability 

harassment allegation to consist of two students with a 
disability, each accusing the other of harassment.  CCC 
teams should respond appropriately:

“If the student who engaged in the bullying behavior is a 
student with a disability, the IEP Team should review the 
student’s IEP to determine if additional supports and services 
are needed to address the inappropriate behavior. In addition, 
the IEP Team and other school personnel should consider 
examining the environment in which the bullying occurred to 
determine if changes to the environment are warranted.”
DCL 2013, p. 3.



2014 Dear Colleague Letter
Building on OSER’s DCL 2013, the OCR issued a 
2014 Dear Colleague Letter (DCL 2014), which  
recognized that the bullying of any student with 
a disability on any basis can similarly result in a 
denial of FAPE under Section 504 that must be 
remedied.



2014 Dear Colleague Letter

• It is no longer necessary for the motive of the 
attackers to be proven.

• Disability-based harassment will still be 
reviewed by OCR.

• The effect of the bullying on the child’s ability 
to concentrate, participate, pay attention, etc. 
must still be proven.

• HOWEVER….



2014 Dear Colleague Letter
• OCR commented on what schools should look for as 

possible signs that FAPE has been implicated:
“Although there are no hard and fast rules regarding how 
much of a change in educational performance or 
behavior is necessary to trigger the school’s obligation to 
convene the IEP team or Section 504 team, a sudden 
decline in grades, the onset of emotional outbursts, an 
increase in the frequency or intensity of behavioral 
interruptions, or a rise in missed classes or 
sessions…would generally be sufficient.” DCL 2014.
*Practical Note: this guidance makes it apparent that 
OCR’s bar for denial of FAPE concerns is very low.



Bullying That Involves School Personnel
• Both the 2013 and 2014 Dear Colleague Letters address only 

student-on-student bullying and harassment.
• Under Section 504 and Title II, students with disabilities are also 

protected from bullying  by teachers, other school employees, and 
third parties.

• Such bullying can trigger a school’s obligation to address disability-
based harassment, remedy a denial of FAPE, or both.  

• See 34 C.F.R. §§ 104.4, 104.33; 28 C.F.R. pt. 35.
• OCR recommends that States and school districts consult with legal 

counsel regarding their responsibilities and duties in cases of 
bullying that involve school personnel.
– Under Indiana’s bullying law, only student-on-student incidents are 

recognized as bullying; teacher-on-student incidents are more 
accurately considered disability-based harassment.

– Such harassment can deny FAPE and IDOE will address these issues.
– CP-095-2016
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